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Abstract

The first part of this article examined the 
effect breakdown of the trust relationship 
and intolerability of the suspended or 
dismissed employee has had on attempts 
by such employees to have themselves 
reinstated to their previous positions and 
in the process such cases as Masetlha 
v President of the Republic of South 
Africa 2008 1 SA 566 (CC); Moyane v 
Ramaphosa 2019 ZAGPPHC 835; Old 
Mutual Ltd v Moyo 2020 ZAGPJHC 1 
and Mosiane v CCMA 2019 ZALCJHB 
164 were discussed. A good number 
of recent cases on intolerability under 
section 193(2)(b) of the LRA looking at 
the various conduct of the employees 
were equally discussed while the trail 
of such cases is completed early in this 
part of the article. Included in this part, 
are comparative materials from the 
Australian and Namibian jurisdictions 
where, although the labour arbitrators 
and adjudicators have powers to award 
reinstatement upon the finding of unfair 
dismissal, they are not assisted as to how 
to go about doing that. While “breakdown 
of trust relationship” is more familiar to 
the Australians, “intolerability” is the 
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language used in Namibian labour law.    

6 5  Employee’s Dishonest Conduct

Hendricks v Overstrand Municipality1 is an informative case that can be contrasted with the 
foregoing. The employee, the Chief Law Enforcement and Security Officer of the Municipality, 
held a senior position that required him to observe a high degree of integrity and honesty. He was 
found guilty by a departmental disciplinary enquiry and dismissed for dishonest conduct and 
fraudulent misrepresentation. The question was whether, in spite of his 17 years of clean service, 
and his relatively harmonious relationship with his superiors, the employment relationship 
had irretrievably broken down and whether continuing the relationship would have been so 
intolerable that the order to reinstate him would have become irrational and unreasonable. On 
the nature and requirement of the position of trust held by the employee as determinant of what 
sanction to impose, the Labour Court found: (a) in that “eponymous” position, the employee 
ought to have ensured the enforcement of the law, rather, he flouted it, and dishonestly tried 
to defeat the ends of justice, thereby signalling the destruction of a trust relationship; (b) the 
employee falsely misrepresented that he incurred the speeding fines which led to the charges 
in the execution of his official operational duties; and (c) in light of the seriousness of the 
misconduct and the position occupied by the employee, the sanction imposed by the arbitrator 
was irrational and unreasonable. 

The mitigating factors he took into account do not remove the operational needs of the 
municipality to ensure that senior officials in those positions are exemplary in their conduct 
and can be trusted by the municipality and the public. There is also a constitutional obligation 
on the municipality imposed by section 152 of the Constitution to provide accountable 
government for local communities; to ensure the provision of services to those communities; 
and to promote a safe and healthy environment. If the employee were to remain in the employ 
of the municipality, it would be failing in its duties to its ratepayers.2 

The LAC accepted these findings of the Labour Court as “succinct and lucid summation”, while 
its logic and rationale were unassailable. It accordingly held that the nature and gravity of the 
misconduct were such that dismissal was the only appropriate sanction.

6 6  Can Post-dismissal Misconduct Constitute Intolerability?  

The case of Sibiya v CCMA3 is authority for saying that misconduct after the dismissal of the 
employee can equally contribute to intolerability of the employment relationship. In this case, 
the employer charged the employee for the consequential acts he did not commit and, instead, 
proceeded to prove the commission of the consequential acts for which he was not charged. 
Neither did it help the employer hiding behind the notion that it did not have to be meticulous 
as in the criminal court in framing the charge. The charges were very clear but the evidence 
failed to support the allegations therein contained. The Court thus found the dismissal to have 
been substantively unfair hence the default remedy would have been reinstatement. But it was 
not to be because of the post dismissal misconduct of the applicant which was characterised by 
ill-conceived and strident attacks on the integrity and honesty of senior managers. Using his 
agent, the applicant made serious allegations against the employer. These are the circumstances 
surrounding the dismissal which made a continued employment relationship intolerable. It was 
not reasonably practicable for the employer to reinstate or re-employ the applicant.4 

1 2015 36 ILJ 163 (LAC) paras 39–41 (Hendricks).   
2 Hendricks para 41.
3 Sibiya v CCMA 2015 ZALCD 37 (12 June 2015) (Sibiya).
4 Ibid paras 19, 22, 25 and 28–29.      
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6 6 1  Employee’s Misconduct at the Arbitration Proceeding

Although the Commissioner who arbitrated the dispute in Glencore Holdings (Pty) Ltd v Sibeko,5 
had found that the dismissal of the dozer driver was substantially unfair because the employer 
was unable to prove that the employee was guilty of the misconduct levelled against him, the 
Commissioner refused to order his reinstatement as he had wished. The Commissioner’s reason 
for refusing reinstatement was based on the fact that the employee behaved very badly at the 
arbitration proceedings and that his behaviour demonstrated a breakdown in the employment 
relationship to such a degree that reinstatement was an inappropriate remedy.6 The employee 
had accused the employer’s representatives of bribing witnesses but could not substantiate 
his allegation. He further accused not just the representative but the entire Human Resources 
Department Personnel in attendance at the proceedings of talking to each other through their 
“legs”. He extended his attack to the Commissioner and declared that the war between the 
employer and himself had just begun.7 In these circumstances, the Commissioner concluded 
that the employer-employee trust relationship had broken down irretrievably and awarded the 
employee six months’ compensation as an appropriate remedy instead of reinstatement. 
Unlike the Commissioner who made no reference to the exact jurisprudential basis, as contained 
in section 193(2), on which he relied to deviate from considering the primary remedy of 
reinstatement, Hardie AJ, on review, considered whether in terms of either section 193(2)(b) 
or (c), the only possible grounds, for a justifiable conclusion by the Commissioner as one that 
a reasonable arbitrator could reach in the same circumstances.8 Hardie AJ considered the LAC 
judgment in Maepe v CCMA9 – the leading authority for the overlap between practicability of 
the order of reinstatement and the intolerability of the employment relationship – since the facts 
of that case involved conduct at the arbitration proceedings. Hardie AJ ruled out the applicability 
of section 193(2)(b) in that, on the authority of the concurring judgment of Zondo J in Maepe,10 
the ambit of (b), owing to the phrase: “the circumstances surrounding the dismissal” limits the 
events up to the point of dismissal but not afterwards, such as arbitration proceedings. On the 
other hand, the applicability of section 193(2)(c), does not include: 

… any phraseology which might inhibit an assessment of all and every consideration, 
whenever it might have occurred. In Maepe, the LAC had upheld a review court which had 
concluded that an aggrieved applicant who was a CCMA Commissioner, who had been, qua 
employee of the CCMA, found not guilty of sexual harassment, but who had nevertheless lied 
in both his disciplinary enquiry and at the arbitration could not be reinstated because it would 
be ‘impracticable’ to do so, within the meaning of [section 193(2)](c). This conclusion was 
reached having regard to an inherent requirement of the role of a CCMA Commissioner; that 
is, unimpeachable integrity; it simply would not do to have a proven liar adjudicating cases 
under the auspices of the CCMA.11 

Sutherland JA, for the LAC, held that the review judgment of Hardie AJ correctly understood that 
section 193(2)(c) was relevant to the core operational requirements of an employer, a proposition 
made clear in Maepe. There was no doubt that the conduct of the employee was reprehensible, 
but did it impact the practicability of his reinstatement as a dozer driver? The answer to this is 
surely “not”. The role he played as a dozer driver “did not embrace a dimension that a display 

5 2018 39 ILJ 138 (LAC) (Glencore Holdings).
6 Glencore Holdings paras 1–2. 
7 Ibid paras 6–7.
8 Ibid para 8. 
9 2008 29 ILJ 2189 (LAC) (Maepe).
10 Glencore Holdings para 14.
11 Glencore Holdings para 10.
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of bad manners in the arbitration proceedings would render a reinstatement inappropriate”.12 
It was not a matter of justifying his outbursts, or there being a degree of mitigation for this 
employee’s poor manners, but rather, it was the functional role performed by a dozer driver 
within the employer’s organisation, including rapport or lack thereof for his superiors, that was 
not adversely impacted by such conduct within the meaning of section 193(2)(c) of the LRA.13         

6 7  Intolerability of a Racist in the Workplace 

How intolerable is it in the twenty-first century South Africa for the law to encourage management 
and compel workers to harbour a racist in their midst in the workplace? Put differently, given 
the strenuous efforts of the founders of the new constitutional State, the values of equality, 
human dignity and non-racialism entrenched in the 1996 Constitution and enacted in various 
national legislation, should a South African workforce nonetheless tolerate a racist employee 
as a colleague or management staff in the workplace?  For, quite apart from those workers and 
management staff belonging to the racial group of which the racist employee vilifies, what 
about those of the racist’s own race group who do not share the racist’s outbursts, or at least, 
who would not want to be associated with the racist’s rants? How convivial will the workplace 
be for all employees, management staff of all races given the racial tension that naturally would 
have been generated in the workplace knowing that the person who denigrates the majority 
racial group of the workforce is allowed back to work as if nothing has happened? Without 
necessarily pre-empting the discussion that follows, such a situation must be an ill-wind that 
would blow no one any good, and if so, it is submitted that a complaint of racial abuse in the 
workplace is a matter an arbitrator must consider seriously in deliberating upon a fair and 
appropriate relief to grant an employee whose dismissal was substantively fair owing to his or 
her racial abuse of a supervisor but was found to be procedurally unfair. 
The foregoing background ushers in a discussion of the recent Constitutional Court judgment in 
SARS v CCMA14 where a serious affront or abomination in the nature of the worst form of racism 
was committed at the workplace in the face of the world’s most liberal and accommodating 
Constitution. Assuming the finding that the dismissal was substantially unfair but the employer 
reversed the sanction to that of dismissal with compensation, the question was whether it was 
reasonable for the arbitrator to have ordered the reinstatement of the dismissed employee who, 
in the heat of an argument with his supervisor, called the latter a “kaffir”? Put differently, given 
the rampant nature of racism in South Africa, and given that the employee was guilty of crass 
racism and does not even acknowledge or apologise for it, the question remains, could crude 

12 Ibid para 11.
13 Ibid. In the subsequent case of Afgen (Pty) Ltd v Ziqubu 2019 ILJ 2276 (LAC) paras 26, 28–30 and 31–

32 where Waglay JP commented on the Glencore Holdings judgment when he said that the LAC therein 
“properly accepted that an employee’s behaviour can be taken into account to determine if reinstatement 
or re-employment must be awarded, more particularly where an employee behaved offensively against the 
employer. Whether the bad behaviour was pre or post [the] dismissal is irrelevant. This Court in Glencore 
stated that an employee’s behaviour no matter how abominable, cannot automatically deny her/him an award 
of reinstatement or re-employment. Consideration should be given to the degree of relationship contact 
between the employer and his superior. The lack of a ‘functional role’ performed by the employee in 
Glencore including the lack of “functional rapport with the superiors’ meant that they could be no obstacle 
in the continued employment of the employee by Glencore notwithstanding the employee’s abominable 
behaviour.” The LAC held that this was not a case where there is a distant relationship between the employee 
and those in authority over her. There was evidence to show that no relationship existed between the 
respondent and the appellant’s management and that the Commissioner’s finding that it was inappropriate to 
reinstate the employee could not be faulted. Waglay JP could not understand why the Commissioner awarded 
the respondent only three months’ compensation whereas in the JP’s view, the award of the twelve months’ 
maximum compensation was appropriate notwithstanding that the respondent has only been employed for 
just over twelve months.   

14 2017 1 SA 549 (CC) (SARS).
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racism in a workplace be reconcilable with reinstatement?15 Could a reasonable arbitrator in the 
circumstances have ordered the reinstatement of such an employee?16 The employer conceded 
that the SARS Commissioner had not been allowed to substitute the disciplinary chairperson’s 
sanction and it did not challenge the CCMA commissioner’s finding that the dismissal of the 
employee had been unfair. It argued that the CCMA commissioner’s order of reinstatement was 
unreasonable because the employee, who had called his superior a “kaffir”, was guilty of racism 
and his continued employment would be intolerable. 
The Constitutional Court agreed with SARS. It found that the CCMA commissioner had failed 
to consider the provisions of section 193(2) of the LRA 1995 and key factors relevant to a 
decision on whether to reinstate. The employer argued before the Constitutional Court that 
reinstatement in this case was unreasonable because: (a) the employee was guilty of racism in 
the workplace which is extremely serious misconduct; and (b) his continued employment would 
be intolerable. SARS contended that as an organ of State, it had an obligation in terms of section 
7 of the Constitution to protect and promote the Bill of Rights upon which the constitutional 
principles of equality and human dignity are founded and which, for all intents and purposes, 
are linked to one of the Constitution’s founding values of non-racism.17 The employer further 
contended that the use of racist language, and in particular, the use of the word “kaffir”, against 
fellow employees and supervisors “strikes at the heart of the employment relationship at an 
employer such as the applicant”. It maintained that evidence was led before the arbitrator that 
conduct such as admitted by the employee, is intolerable and that the continued employment 
of such an employee was intolerable. The employee’s contention was that the employer was 
not able to lead evidence to demonstrate that hurling the insult in the manner he did, caused the 
continued employment relationship between him and SARS to be intolerable. Accordingly, the 
employee submitted that, in the absence of such evidence, he was entitled to reinstatement.18

The CCMA had found for the employee, namely, that it was not legally permissible for the 
employer to change or substitute the sanction imposed by the chairperson of the disciplinary 
proceedings, the basis being that the employer was bound by a collective agreement in terms of 
which it had effectively waived its power to alter the chairperson’s sanction. At that time, there 
were, at least, three judgments of the LAC that supported that conclusion.19 The LC thus found 
in SARS v CCMA20 that the employee’s dismissal was substantively unfair and ordered the 
employer to reinstate the employee on the conditions stated by the chairperson of the disciplinary 
enquiry, namely, a final warning for six months, suspension without pay for ten days and an 
order that the employee undergoes counselling. Restating the law as the LAC found it then, 
Sutherland JA, held for the Court in that case that the established law about an employer being 
disallowed from interfering in the outcome of a disciplinary enquiry where the chairperson had 
the power to make a final decision, which is the crucial issue in the matter before the Court “has 
as its aim the protection of workers from arbitrary interference with discipline in a fair system 
of labour relations. The principle is worthy of preservation”.21    
After analysing the gravity of the employee’s misconduct given the historical background 
of racial bifurcation in South Africa which began with the colonialists and was subsequently 
perfected by the apartheid regime against the efforts of the founders of the Constitution had 

15 SARS paras 31–32.
16 Ibid para 36.
17 SARS para 39. 
18 Ibid paras 40–41.
19 Country Fair Foods (Pty) Ltd v CCMA 2003 24 ILJ 355 (LAC); SARS v CCMA 2014 35 ILJ 656 (LAC); 

Hendricks.  
20 2010 31 ILJ 1238 (LC).
21 SARS v CCMA (Kruger) 2016 37 ILJ 655 (LAC) para 48.  
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set out to eradicate the vice from the body polity of the democratic State, the Constitutional 
Court was unanimous in holding that, first, by ordering the reinstatement of this employee, 
the arbitrator acted unreasonably; no reasonable arbitrator could have so ordered.22 Having 
noted that the use of the word “kaffir” is “the worst of all racial vitriols a white person can 
ever direct at an African in this country”, the Court found that it was not necessary for SARS 
to explain how that extremely abusive language could break the trust relationship and render 
the employment relationship intolerable. Second, the arbitrator showed no awareness of the 
enormous problems racism has caused and continued to cause in South Africa, even if she were, 
she failed not to have given sufficient weight to that factor.23 Third, it is constitutionally and 
relationally intolerable to have a racist daring enough to refer to fellow employees as “kaffirs” 
within the employ of SARS. His colleagues of African descent are aware that he called their 
colleague a “kaffir” which means that he regards them “as lazy, incapable of leading him 
and intellectually inferior to him solely because of their race. They would be entitled to feel 
extremely offended and regard as highly insensitive of SARS, to keep in their midst someone 
like Mr Kruger. Labour jurisprudence reveals that, where employees have discovered that there 
is in their workplace an active racist, it has sometimes led to unrest”.24 In other words, to retain 
Mr Kruger in the employ of SARS would be similar to “recklessly leaving a ticking time-bomb 
unattended to, knowing that it could self-detonate at any time, with consequences that are too 
ghastly to contemplate”.25 Fourth, to call a person a “kaffir” is probably the worst in the racial 
vocabulary to be directed to an African by a white person in South Africa. The use of such a 
word “captures the heartland of racism, its contemptuous disregard and calculated dignity-
nullifying effect on others … [T]he [employee’s] utterances constitute a racial minefield in the 
workplace ever-ready to explode at the slightest provocation. Conduct of this kind needs to be 
visited with a fair and just but very firm response by this and other courts as custodians of our 
constitutional democracy, if we ever hope to arrest and eliminate racism. Mollycoddling cannot 
cut it.”26 It was thus insensitive, if not naïve, on the part of the employee in question to have 
contended that this extremely abusive language of his could not possibly have broken the trust 
relationship as to render the employment relationship intolerable. Whereas the Court had no 
doubt that where “such injurious disregard for human dignity and racial hatred is spewed by an 
employee against his colleagues in a workplace that ordinarily renders the relationship between 
the employee and the employer intolerable”.27 Finally, in further finding that the arbitrator failed 
to consider the appropriateness or otherwise of reinstatement in this case even in the face of the 
employer’s argument that it would be intolerable to do so having regard to section 193(2) of the 
LRA. The arbitrator should have considered whether the employee’s continued employment 
would be tolerable, and if so, on what basis.28 The Chief Justice held further:

Worst still, this was a case of an employee who, though guilty of racism, did not acknowledge 
his racist conduct, apologise to all concerned, show remorse or genuinely volunteer to 
take part in whatever programme could be designed to help him embrace the values of our 
Constitution, especially equality, non-racialism and human dignity. Having initially pleaded 
guilty to what in effect amounts to racism in a workplace, he later denied having used the 

22 SARS para 49.
23 Idem para 48.
24 Ibid para 47. See also Rustenburg Platinum Mines v SAEWA obo Bester 2018 39 ILJ 1503 (CC); Duncanmec 

(Pty) Ltd v Gaylard NO 2018 39 ILJ 2633 (CC). For analysis, see Botha “Managing Racism in the Workplace” 
2018 THRHR 671; Khumalo “Racism in the Workplace: a View from the Jurisprudence of Courts in the Past 
Decade” 2018 SA Merc LJ 377; Thabane and Rycroft “Racism in the Workplace” 2008 ILJ 43. 

25 Ibid.
26 SARS para 56.
27 Ibid para 46.
28 Ibid para 44.
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word kaffir. He was disbelieved by the arbitrator. In other words, the arbitrator was dealing 
with someone who tried to conceal his racist remarks and lie about them.29

The Court found further that, as an organ of State, SARS played a special role in the fight 
against and the eradication of racism in the workplace and in society. The Court was therefore 
satisfied that no reasonable arbitrator could have ordered reinstatement in this matter. It ordered 
instead that the employee be awarded compensation equivalent to six months’ salary for his 
unfair dismissal.30

6 8  Other Forms of Employee Misconduct

It must be borne in mind, first, that the intolerability of continued employment must be caused 
by the misconduct that led to the dismissal and that the employer must adduce evidence of 
that misconduct. Thus, where such evidence is not shown that the employee is guilty of the 
charges against him, and barring proof of one or more of the exceptions in section 193(2)(a)-(d), 
reinstatement would be the appropriate order to make.31 Second, once a commissioner finds that 
the misconduct alleged has not been proven, then the cause of intolerability would be naturally 
removed.32 Third, it was held obiter, in Potgieter v Tubatse Ferrochrome33 that although the 
commissioner had found that reinstatement was “impracticable” in this case, it is clear that the 
commissioner’s finding that reinstatement was not appropriate was based on section 193(2)(b) 
of the LRA on the basis that the trust relationship was destroyed by the disclosure to the media 
of violation of Protected Disclosure Act 26 of 2000  and National Environmental Act 107 of 
1998.34 It would appear that the commissioner’s finding that the trust relationship had broken 
down was based on her conclusion that the appellant had maliciously disclosed information 
that reflected the respondent in a bad light.35 Considering all the circumstances of the case, 
Molemela J for a unanimous LAC held that the commissioner’s finding that reinstatement was 
not an appropriate remedy on account of an irretrievable breakdown of the trust relationship 
was not supported by the objective facts. The employee was reinstated retrospectively.36 Fourth, 
where the employer expects a high degree of fiduciary standard of disclosure by employees 
recommending substantial loans to potential clients, and the employee’s conduct falls way 
below par that the trust relationship becomes severely damaged, it would be expected that the 
contractual employment relationship would become intolerable.37 
Fifth, it was held in Harmony Gold Mining Co Ltd v Lefosa38 that it was clear that the award 

29 Ibid para 45.
30 The question of whether the employer could substitute a disciplinary enquiry chairperson’s lesser sanction 

for a harsher sanction fell to be considered in the recent LAC judgment in Moodley v Department of National 
Treasury 2017 38 ILJ  1098 (LAC) paras 33 53. Following the CC judgment in SARS, which has reversed the 
previous authorities of the LAC, the Court held in Moodley that like the arbitrator in SARS v CCMA (Kruger), 
the arbitrator in Moodley did not refer at all to s 193 of the LRA nor considered the seriousness of the 
misconduct, and its potential impact in the workplace were not such as to render reinstatement inappropriate. 
The arbitrator’s failure to do so, in circumstances where he or she was legally obliged to do so, is justifiably 
criticised as being unreasonable and as a failure to apply his or her mind to the issues. Although the Court 
did not agree with the reasoning of the Court a quo as to the merits, it did agree with its conclusion that the 
arbitrator’s award had to be set aside was correct.  

31 Santam Ltd v CCMA 2017 ZALCCT 29 (6 June 2017) para 16.
32 New Clicks SA (Pty) Ltd v CCMA 2008 29 ILJ 1972 (LC) (New Clicks SA). 
33 2014 35 ILJ 2419 (LAC) (Potgieter).
34 Potgieter para 37.
35 Ibid para 38.
36 Ibid paras 40 and 42.
37 Minister of the Department of Correctional Services v Mpiko NO 2018 39 ILJ 2489 (LAC) para 79.
38 2017 ZALCJHB 56 (7 February 2017) paras 51–52.
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the commissioner made did not have regard to the appropriateness of reinstatement as a remedy 
even in circumstances where the commissioner believed that the dismissal was unfair even 
where there was ample evidence that reinstatement may not be appropriate which included 
evidence regarding the Smelt House being a high-risk area and evidence in support of the 
fact that the trust relationship between the parties had broken down irretrievably. There was 
simply no independent assessment of any evidence relating to the appropriate sanction. Lastly, 
in Singh v FNB,39 the employee who was found to have been substantively and procedurally 
unfairly dismissed was awarded six months’ compensation instead of reinstatement because 
the arbitrator reasoned that the trust relationship remained affected. Incidentally, the arbitrator 
based his finding on evidence that the employee failed to follow procedures in a respect not 
covered by the charge for which she was dismissed.40 Since reinstatement is the primary remedy 
in cases, where dismissal was found to be unfair and denial of the primary relief should occur 
only in the circumstances contemplated by section 193(2).41 In the absence of evidence to show 
that the trust relationship was negatively affected, that the conduct of Singh made a continued 
employment relationship intolerable or any argument that the evidence she adduced at the 
arbitration had a serious impact on the continued trust relationship with her employer,42 the 
award of compensation was set aside and substituted with an order of retrospective reinstatement 
from the date of her dismissal.43 

6 8 1  Where Intolerability was Premised on the Assumption that the Employees were  
  Dismissed for Misconduct

The question for determination in Draken Industries CC v Maande44 was whether the arbitrator’s 
finding that the dismissal was substantially unfair and the Labour Court’s endorsement of the 
arbitrator’s order of reinstatement were decisions that a reasonable decision-maker could reach 
in the circumstances. It was held that the appellant’s contention that the trust relationship had 
broken down and that a continued employment relationship would be intolerable seemed 
to have been premised on the assumption that the employees were dismissed on account of 
misconduct. Considering that the misconduct with which they were charged was not proven, 
it would be unfair to premise intolerability of the relationship on this unproven misconduct.45 
In considering the appropriate remedy, the commissioner was entitled to take into account 
that another employee who had participated in the strike and was in the exact position as the 
other dismissed employees was subsequently re-employed. This indeed served to negate the 
appellant’s allegations pertaining to the intolerability of the working relationship. The record 
does not show anything surrounding the dismissal that could have served to show that restoration 
of a normal working relationship between the employees concerned and the employer was not 
feasible. In the absence of evidence adduced by the employer to show that the trust relationship 
has broken down and cannot be restored, it would be unfair to the employees to find that the 
employment relationship is intolerable.46

In Edcon Ltd v Pillemer NO,47 the arbitrator had found that no direct evidence had been led by 
Edcon to show that the trust relationship had been destroyed by the employee’s misconduct 
39 Singh v FNB 2014 ZALCD 44 (9 September 2014) (Singh).
40 Singh para 83.
41 Ibid para 89.
42 Ibid para 96.
43 Ibid para 106.
44 2014 ZALAC 42 (19 August 2014) para 8 (Draken Industries).
45 It was held in New Clicks SA that once a commissioner finds that the alleged misconduct has not been proven, 

then the cause of intolerability would be naturally removed.
46 Draken Industries para 20.
47 Edcon Ltd paras 9 and 22.
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and lack of candour. She further found that a decision to dismiss a person with Reddy’s [the 
employee’s] track record of 43 years of unblemished employment with Edcon and related 
companies, the misconduct had to be gross, and evidence was necessary to show that the trust 
relationship had in fact been destroyed. She went on to find that Reddy’s long and unblemished 
track record militated against a decision to dismiss her under the circumstances. The arbitrator 
was entitled, and in fact expected, to explore if there was evidence by Edcon since its decision 
was underpinned by its view that the trust relationship had been destroyed. She could find 
no evidence suggestive of the alleged breakdown in the trust relationship and specifically 
mentioned this as one of her reasons for concluding that Reddy’s dismissal was inappropriate. 
The arbitrator also found that in the context of that matter Reddy’s long and unblemished track 
record was an important consideration in determining the appropriateness of her dismissal. 
Mlambo JA for the full Court of the SCA, therefore, upheld the arbitrator’s finding that not only 
was the dismissal substantially unfair but that the employee should be reinstated without arrear 
salary.

6 8 2  Dismissal Based on an Unclear Rule

In Dikobe v Sun City48 where the employer had dismissed two employees for a rule that was 
not clear nor was a breach of the so-called rule shown to have been committed such that the 
dismissal was found to be unjustified although the arbitrator took it for granted that guilt on the 
terms he found, warranted dismissal – an approach found to be wrong by the LAC. It was held 
that on the facts before Court, an off-duty employee accepted drinks from a guest who paid 
for them with vouchers intended for the guest’s consumption and the employee handled the 
vouchers. It is far from obvious that termination of the employment relationship was warranted. 
As the LAC found, when added to that factor, the appellant’s unblemished 17 years of service, 
the dismissal, even if a breach of a rule, had occurred, dismissal was not obviously warranted.49 
In the absence of evidence to demonstrate intolerability or impracticability in terms of section 
193(2)(b) and (c) of the LRA, no lawful reason exists not to order reinstatement. Axiomatically, 
where an employee is exonerated from misconduct, no factual basis can exist to ground an 
argument that the trust relationship is compromised.50

Although the sanction of dismissal was found to be inappropriate and the primary remedy of 
reinstatement was ordered in this case, the employer in Sasol Nitro v National Bargaining 
Council for the Chemical Industry51 was dissatisfied that the dismissed plant manager should 
be reinstated, and yet no evidence was adduced that continued employment was not feasible 
or intolerable. It follows that in the absence of a case made to prove intolerability of continued 
employment, an order of reinstatement – the primary remedy – becomes inevitable. The plant 
manager had misbehaved by using a spare storage room for his own stuff; neglected to inform 
himself of standard procedures regarding hiring temporary staff; and kept pornographic material 
on the company laptop for his personal gratification. The arbitrator found that he had done 
wrong but having taken his personal circumstances into account, such as, that he had rendered 
18 years’ service, held that he should keep his job and be fined ten months’ pay which the LAC 
found to be quite a heavy sanction but not unreasonable.52

48 2016 ZALAC 67 (15 June 2016) (Dikobe).
49 Dikobe paras 21–25.
50 Dikobe para 27.
51 2017 38 ILJ 2322 (LAC) (Sasol Nitro).
52 Sasol Nitro para 28–29.
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7  The Correlation between Intolerability and Constructive Dismissal53

Apart from the overlap between the practicability requirement in making the order of 
reinstatement and the intolerability of the employer–employee relationship as witnessed in 
Maepe and Glencore Holdings, there is also a correlation between constructive dismissal and 
intolerability at the workplace. An employee is said to have been constructively dismissed if 
the employer had made his or her work environment intolerable for him or her.54 In such a 
circumstance, it is the employee who terminates the employment relationship by resigning 
due to the employer’s conduct.55 The employee bears the onus of proving the existence of 
an unbearable work environment unlawfully created by the employer. Such a circumstance 
could easily be translated as a repudiation of the employment contract which, in turn, presents 
the employee with a choice: either to stand by it or accept the repudiation and terminate the 
contract. It is not necessary for the employee to show that such repudiation was intended.56 Nor 
does the test for constructive dismissal require that the employee had no choice but to resign, 
but only that the employer made continued employment intolerable.57 For, if the employee 
had reasonable alternatives,58 then, the conduct of the employer was not unbearable or not 
beyond the limits of tolerance.59 So, too, an employee cannot claim constructive dismissal 
where he is too impatient to await the outcome of the employer’s attempts to find a solution to 
the perceived intolerable situation and resigns;60 where he or she resigns instead of taking the 
opportunity to defend his/herself in a disciplinary process or performance counselling process; 

61 or where he or she terminates the contract of employment because he cannot stand working 
in a particular workplace or for a certain company and that is not due to any conduct on the part 
of an employer.62 This is because: 

… the conduct of the employer which causes the intolerability must be without proper or at 

53 See e.g. Whitear-Nel and Rudling “Constructive Dismissal: A Tricky Horse to Ride Jordaan v CCMA 2010 
31 ILJ 2331 (LAC)” 2012 Obiter 193.

54 Section 186(1)(e), LRA. See also Minister of Home Affairs v Hambibge NO 1999 20 ILJ 2632 (LC); Sappi 
Kraft (Pty) Ltd v Majake NO 1998 19 ILJ 1240 (LC) – setting the two-stage inquiry; Jordaan v CCMA 2010 
31 ILJ 2331 (LAC) (Jordaan).  

55 Jooste v Transnet Ltd t/a SA Airways 1995 5 BLLR 1 (LAC). See also Woods v WM Car Services 
(Peterborough) 1982 IRLR 413 (CA).

56 Mahlangu v Amplats Development Centre 2002 23 ILJ 910 (LC) para 19 (Mahlangu); Pretoria Society for 
the Care of the Retarded v Loots 1997 6 BLLR 721 (LAC) at 725A-C. See also CEPPWAWU v Glass and 
Aluminium 2000 CC 2002 23 ILJ 695 (LAC).

57 Strategic Liquor Services v Mvumbi NO 2010 2 SA 92 (CC) para 4.
58 Jordaan at 2336A-B. In Bakker v CCMA 2018 39 ILJ 1568 (LC) paras 55–60 and 97–98, the applicant referred 

a constructive dismissal dispute to the CCMA following her resignation from her employment with ABSA 
and sought full retrospective reinstatement. The Commissioner had found that she was not constructively 
dismissed. The Labour Court, affirming the arbitrator, found inter alia, that ABSA: (a) took all reasonable 
steps to address the applicant’s cause of complaints of a selective imposition of a production target despite 
the fact that there was no substance to the complaints; (b) there was no evidence that ABSA deliberately 
and unfairly placed pressure on the applicant to resign, on the contrary, she was regarded as a valuable 
employee and ABSA sought to retain her undoubted skills and abilities; (c) the applicant acted impulsively 
and precipitously in tendering her resignation; (d) the applicant contended that she found the situation to be 
so intolerable that she had to resign, and yet, she was willing to return to ABSA’s employ, even on a fixed 
contract; (e) there was no evidence that the applicant’s job was in jeopardy such that her fear in this regard 
was irrational; even if she did not perform, she would have had to be placed on performance counselling and 
sessions to improve in terms of ABSA’s polices; (f) the employee was requested to change her mind when 
she submitted her; and (g) in the circumstances, her resignation was manifestly unreasonable.      

59 Distinctive Choice 721 CC t/a Husan Panel Beaters v Dispute Resolution Centre (MIBC) 2013 JOL 30442 
(LC) paras 129–130.

60 SmithKline Beechman (Pty) Ltd v CCMA 2000 21 ILJ 98 (LC).
61 Hickman v Tsatsimpe NO 2012 33 ILJ 1179 (LC).
62 Solid Doors (Pty) Ltd Commissioner Theron 2004 25 ILJ 2337 (LAC) para 28.
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least reasonable cause. In deciding this, one has to consider the conduct of the employer as a 
whole. As an example, an employer that charges an employee with fraud knowing there is no 
cause for this could be seen to conduct itself in a manner that is without reasonable cause. If the 
employer does the same thing but for example with proper documentary evidence supporting 
at least a prima facie case, then there is reasonable cause. It can readily be accepted that an 
employer that acts against an employee without such reasonable cause can be considered to 
have behaved in a manner calculated to destroy the employment relationship which is one of 
the elements necessary to show to establish intolerability.63  

Jammy AJ held in Mahlangu that the core factor in the appellant’s dissatisfaction in his 
relationship with the respondent was the differentiation between the salary paid to him as a 
trainee and that earned by employees in the graduate pool. By attributing that differentiation to 
racial discrimination against him, the employee merely betrayed his emotional disregard of the 
entreaties of the employer. 
The unchallenged evidence of the company’s general affirmative action policy and of its 
attempts, within the ambit of that policy, to advance the applicant in areas considered to be more 
suitable than the underground environment with his incompatibility had been established, negate 
the contention. There is nothing in the evidence presented in this matter, objectively assessed, 
to indicate the imposition by the respondent of intolerable or unbearable working conditions 
which would justify a finding of constructive dismissal as opposed to one of un-coerced and 
voluntary resignation. Stated simply, the applicant has failed to discharge the onus which he 
bears to establish the automatically unfair constructive dismissal for which he contends.64    
It was held in Murray v Minister of Defence,65 that an employee who claims constructive 
dismissal must prove that the resignation was voluntary, and that it was not intended to 
terminate the employment relationship. Then the next question would be whether the employer 
had without reasonable and probable cause conducted itself in a manner calculated or likely to 
destroy or seriously damage the relationship of confidence and trust between the two. “Looking 
at the employer’s conduct as a whole and its cumulative impact, the courts have asked in such 
cases whether its effect, judged reasonably and sensibly, was such that the employee could not 
be expected to keep up with it.”66 As Ndlovu JA held in National Health Laboratory Services 
v Yona,67 a constructive dismissal occurs when an employee resigns from employment under 
circumstances where he or she would not have resigned but for the unfair conduct on the part 
of the employer toward the employee, which rendered the employee’s continued employment 
intolerable. In this case, Ms Yona terminated her employment relationship with the employer 
resigning with a month’s notice because another employee subordinate to her was appointed 
in an acting capacity to a position in which she had acted on several previous occasions. As 
a result, she suffered severe depression and generalised anxiety disorder. After several sick 
leaves, and having been denied the benefits of her extended sick leave to which she was entitled, 
she resigned. The LAC held on the facts that Ms Yona’s resignation was neither voluntary 
nor intended to terminate her employment with the appellant. Instead, her resignation was 
clearly inspired by the unfair conduct on the part of the appellant through Mr Abraham whose 
mistreatment of Ms Yona was such that she was subjected to psychological and traumatic 
degradation of her dignity. Whether by his conduct Mr Abraham intended to repudiate her 
employment with the employer was immaterial since it was the unfair conduct that rendered Ms 
63 Per Snyman AJ, Bandat v De Kock 2015 36 ILJ 979 (LC) para 53.
64 Mahlangu  para 21.
65 2008 29 ILJ 1369 (SCA).
66 Murray paras 11–12. See also Metropolitan Health Risk Management v Majatladi 2015 36 ILJ 958 (LAC) 

para 21.
67 2015 36 ILJ 2259 (LAC) para 30 (Yona). For helpful analysis, see Tshoose “Constructive Dismissal Arising 

from Work-related Stress: National Health Laboratory Service v Yona & Others” 2017 JJS 121.
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Yona’s continued employment with the appellant intolerable.68 Reinstatement was not ordered 
in this case as compensation was in issue.
But, reinstatement was ordered by the arbitrator in Western Cape Education Department v The 
General Public Service Sectorial Bargaining Council.69 It was contended that as the arbitrator 
found that the employee was constructively dismissed in circumstances where the employee 
had resigned because the continued employment relationship with the employer had become 
intolerable, the order of reinstatement granted flouted the provisions of section 193(2)(b) of the 
LRA.70 The Labour Court reasoned that although it might seem anomalous that the employee 
sought reinstatement having resigned alleging intolerability of the employment relationship, 
however, the employee’s wish to be reinstated was not destructive of the finding that the 
employment relationship was, at the time of the employee’s resignation, intolerable. One of 
the questions before the LAC was whether the remedy of reinstatement was appropriate where 
the claimant had alleged that the employment relationship had, as a result of the employer’s 
conduct become intolerable.71 In upholding the decisions of the arbitrator and the Labour Court, 
Molemela AJA held:

At first blush, the granting of the remedy of reinstatement in constructive dismissal disputes may 
seem to be an anomaly, considering that the basis for termination of the employment contract is 
that the employer made the continuation of an employment relationship intolerable. However, 
such a remedy is not always incongruous with the provisions of section 193(2)(b) of the LRA. 
The fact that an employee resigns on the ground that the employer made the employment 
intolerable for him or her should not, without more, serve as a bar to reinstatement. It seems 
to me that what is of the essence is the stage at which intolerability occurs. An employee that 
avers that he or she was constructively dismissed must prove that at the time of termination of 
the employment contract he or she was genuinely under the impression that the employer had 
rendered the continuation of the employment relationship intolerable. If such an employee 
subsequently seeks the remedy of reinstatement, then such an employee must show that the 
intolerable circumstances prevailing at the time of termination of the employment contract are 
no longer extant. In a matter like the present, where the employee has placed facts showing 
that the circumstances prevailing at the time of seeking reinstatement are different to those 
at the time of his or her resignation and the employer had chosen not to refute them, then the 
notion of fairness dictates that the employee’s uncontested evidence be accepted and that he 
or she be reinstated into his or her position. It follows that there is no merit in the appellant’s 
proposition that Mr Gordon’s desire to be reinstated served as proof that he did not regard the 
employment relationship as sufficiently intolerable.72           

8  Australian Illustrations

Although labour legislation and adjudication date back to well over 116 years in Australia,73 the 
present discussion starts from the Industrial Relations74 of which its section 170EE (2) provided 
that the jurisdiction to order reinstatement of an applicant whose dismissal was “harsh, unjust 

68 Yona paras 42 and 44. 
69 2014 35 ILJ 3360 (LAC) para 34 (Western Cape Education Department).
70 Western Cape Education Department para 13.
71 Ibid para 16. 
72 Western Cape Education Department para 34.
73 See Conciliation and Arbitration Act 1904-67.
74 Act 1988 (Australia).
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and unreasonable”75 was dependent on its being practicable. For it is only where reinstatement 
is impracticable that the payment of compensation in lieu of reinstatement would be considered. 
However, since the coming into force of the Workplace Relations Act76 on 31 December 1996, 
“appropriateness” replaced “practicability” as the catch-word. The Commission may order 
reinstatement of the employee if it considers it appropriate.77 Comparing the differences between 
these two provisions, the Full Bench of the Australian Industrial Relations Commission held 
that consideration of the appropriateness of reinstatement involves the assessment of the broader 
range of factors than practicability such that in considering whether to order reinstatement, the 
Commission was not confined to an assessment of practicability of such an order; it must go 
further and decide whether such an order was appropriate.78 
It clearly emerges from these provisions that the award of remedies for unfair dismissal is 
not regulated in Australia as it is under the South African LRA. Also, neither the term 
“intolerability” nor the expression “break down of trust and confidence” in the employment 
relationship appears in either the 1988 or the 1996 enactment. The latter expression which used 
to appear in the course of deliberations on what was “impracticability” in the previous Act, is 
currently encountered in the consideration of the broad factors encompassing appropriateness 
or otherwise of reinstatement in the modern legislation. As the case law indicates, “break down 
of trust and confidence” remains an aspect of “impracticability” in contemporary Australian law 
of unfair dismissal.   
The applicant’s dismissal in Callahan v Graphic Impressions79 was found to have been for 
a valid reason owing to the applicant’s misconduct, the Commission however held that the 
misconduct did not justify a summary dismissal whereas termination on notice would have 
been the proper way to go. As the applicant was denied procedural fairness in terms of section 
387(c) of the Fair Work Act,80 his dismissal was found to be harsh.81 There was thus no question 
that the applicant was a person protected from unfair dismissal and that he had made a valid 
application under section 394 of the Act and that his dismissal was found to be unfair. So, 
the jurisdictional preconditions to the order of an appropriate remedy were satisfied. It was 
then for the Commission to consider the appropriate remedy.82 It means that even though the 
applicant did not seek an order of reinstatement and instead sought an order for compensation, 
the Commission was obliged by section 390 of the Act to consider whether reinstatement was 
inappropriate before considering compensation. It is even more so as the respondent contended 

75 In answering the question whether a person has been unfairly dismissed in terms of s 385(b) of the Workplace 
Relations Act 1996, the FWC must be satisfied among other things therein listed, that the dismissal was 
“harsh, unjust and unreasonable”. The other elements of which the FWC must be satisfied include: (a) that the 
person has been dismissed; and (c) the dismissal was not consistent with the Small Business Fair Dismissal 
Code; and (d) the dismissal was not a case of genuine redundancy. Then s 387 thereof states the criteria which 
the FWC must take into account in considering harshness, unjustness and unreasonableness of the dismissal. 
These expressions were classically explained in Byrne v Australian Airlines Ltd 1995 185 CLR 410 465 
where, in their joint judgment, McHugh and Gummow held that: “It may be that the termination is harsh but 
not unjust or unreasonable, unjust but not harsh or unreasonable, or unreasonable but not harsh or unjust. In 
many cases the concepts will overlap. Thus, the one termination of employment may be unjust because the 
employee was not guilty of the misconduct on which the employer had acted, may be unreasonable because 
it was decided upon inferences which could not reasonably have been drawn from the material before the 
employer, and may be harsh in its consequences for the personal and economic situation of the employee or 
because it is disproportionate to the gravity of the misconduct in respect of which the employer acted.”

76 Act of 1996.
77 Section 170CH (6) of the Workplace Relations Act of 1996.
78 Australia Meat Holdings Pty Ltd v McLauchlan 1998 84 IR 1 para 17 (Australia Meat Holdings). 
79 2014 FWC 437 (24 January 2014) paras 88–95 (Callahan).
80 Act of 2009.
81 Callahan para 76.
82 Idem para 78.
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that an order of reinstatement was inappropriate because the respondent had no trust and 
confidence in the applicant and that the relationship between the parties had obviously broken 
down.83 
Mention has already been made of a number of circumstances that render reinstatement 
inappropriate84 and one of them, probably the most common, is the lack of trust and breakdown 
of the employment relationship.85 This enquiry, of essence, necessarily links the discussion to 
the criterion of “practicability” and “appropriateness” through the prism of trust, confidence and 
breakdown of the employment relationship. Speaking on trust and confidence as a necessary 
ingredient in any employment relationship in Perkins v Grace Worldwide (Aust.) Pty Ltd,86 
and of the loss of the same on the question of “practicability” of reinstatement as a primary 
remedy, the Full Court of the Industrial Relations Court, observed that the law imports into 
the employment contracts an implied promise by the employer not to damage or destroy the 
relationship of trust and confidence between the parties, without reasonable cause. But, the 
implication is not confined only to the employers, it extends to employees.87 The Court accepted 
that the question of whether there has been a loss of trust and confidence was a relevant 
consideration in determining whether reinstatement was practicable, provided that such loss 
of trust and confidence was soundly and rationally based. The Court also held that it might 
be difficult, if not embarrassing, to require an employer to “re-employ” a person believed 
by the employer to have been guilty of misconduct. Deputy President Gostencnik referred 
to Australia Meat Holdings where a Full Bench Australian Industrial Relations Commission 
gave consideration to the differences in the provisions of the Industrial Relations Act 1988 
and the Workplace Relations Act 1996 and concluded that consideration of appropriateness of 
reinstatement involves the assessment of the broader range of factors than practicability such 
that in considering whether to order reinstatement, the Commission was not confined to an 
assessment of practicability of such an order; it must go further and decide whether such an 
order was appropriate.88 And then proceeded to refer89 to the observations of the Full Bench in 
Regional Express Holdings Ltd v Richards90 where it was held that: 

Whenever an employer dismisses an employee for misconduct, assuming the employer 
is acting honestly, there is an implied loss of trust and confidence in the employee. If it is 
subsequently found that the termination was harsh, unjust or unreasonable is appropriate to 
consider whether the relationship can be restored if the employee is reinstated. That question 
cannot be answered solely by reference to the views of management witnesses. All of the 
circumstances should be taken into account.91

Gostencnik DP went further to distil certain propositions arising from the case law concerning 
the impact of a loss of trust and confidence on the question of whether reinstatement is an 
appropriate remedy:92

• An assessment of whether there has been a loss of trust and confidence must be decided on 

83 Idem para 79.
84 See 7 above. 
85 Callahan para 88.
86 1997 72 IR 186 para 191 (Perkins).
87 Blyth Chemicals Ltd v Bushell 1933 49 CLR 66 at 81-82; North v Television Corporation Ltd 1976 11 ALR 

599 at 601.
88 Australia Meat Holdings para 17. 
89 Callahan  para 93.
90 2010 FWAFB 8753 (Regional Express Holdings). 
91 Regional Express Holdings para 26.
92 Callahan para 94.
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the circumstances of the particular case, including the nature of the employment;

• An allegation that there has been a loss of trust and confidence must be soundly and rationally 
based and it is important to carefully scrutinise any claim by an employer that reinstatement is 
inappropriate because of a loss of confidence in the employee; 

• The appropriateness of reinstatement does not depend on notions of a loss of trust and 
confidence in the employee, although it is a relevant and even important consideration; 

• Dismissal for misconduct, assuming the employer is acting honestly, will in most cases 
imply a loss of trust and confidence in the employee. If the dismissal is ultimately found to 
be ‘unfair’, the question becomes whether the relationship can be restored if the employee is 
reinstated. In answering that question all of the circumstances must be taken into account, not 
just the views of management;

• The reluctance of an employer to shift from a view, despite a tribunal’s assessment that the 
employee was not guilty of serious wrongdoing or misconduct, does not provide a sound basis 
to conclude that the relationship of trust and confidence is irreparably damaged or destroyed;

• The fact that it may be difficult or embarrassing for an employer to be required to re-employ 
an employee whom the employer believed to have been guilty of serious wrongdoing or 
misconduct are not necessarily indicative of a loss of trust and confidence so as to make 
restoring the employment relationship inappropriate;

• In most cases, employment relationships are capable of withstanding some friction and 
doubt and in this context, trust and confidence are concepts of degree;

• The question, so far as it relates to reinstatement is ultimately, whether there can be a 
sufficient level of trust and confidence restored to make the relationship viable and productive. 
In making this assessment, it is appropriate to consider the rationality of any attitude taken 
by a party.93

On the question of whether reinstatement of the applicant in Callahan was appropriate, Gostencnik 
DP held that the applicant was a managing director of the respondent. He was responsible for 
the management and direction of the respondent, a position to which a high degree of trust was 
attached. Confidence that he would carry out his responsibility of management and direction 
of the respondent in the interests of the respondent was of critical importance. There was no 
doubt that the applicant acted in the interests of another company instead of the respondent 
and thereby breached his duties as the managing director of the respondent. From the facts and 
evidence available, it was clear that the relationship between the parties lacked a sufficient level 
of trust and confidence to make the ongoing employment relationship between them viable. 
Accordingly, it was not appropriate to order the reinstatement of the applicant94 but to award 
him compensation.95

In contrast to the foregoing is White v Asciano Services Pty Ltd t/as Pacific where Deputy President 

93 See also Colson v Barwon Health 2013 FWC 8734 para 25 (Colson); Nguyen v Vietnamese Community in 
Australia 2014 FWCFB 7198 para 27 (Nguyen); White v Asciano Services Pty Ltd t/as Pacific National 2015 
FWC 7466 (30 October 2015) para 231 (White).

94 Callahan para 95. See also Colson para 106 where the same Deputy President Gostencnik traversed through 
similar jurisprudence and came to the conclusion that on the totality of evidence, reinstatement was not 
appropriate in this case. The relationship of trust and confidence between Barwon Health’s managers 
responsible for Dr Colson along with the management of the Department and Dr Colson has broken down 
and the evidence points to a conclusion that the relationship could not be repaired thus making ongoing 
employment unworkable.       

95 Callahan para 129. 
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Sams came to a different conclusion. It was held that the onus rested on the employer, on a sound 
evidentiary basis, that reinstatement was impracticable, an onus which could not ordinarily be 
satisfied by mere assertions by management that reinstatement would be impracticable. The 
question cannot be answered solely by reference to the views of management witnesses; all 
the circumstances must be taken into account.96 Nor could the onus on the employer likely be 
satisfied where the allegations against a dismissed employee were found not to have been made 
out, or to be less serious than first believed.97 Some of the factors that weighed in favour of a 
finding that reinstatement of the applicant would not be practicable included that: the allegation 
of leaving Ms Burton behind as well as the smoking allegation were not proven nor did they 
constitute valid reasons for dismissal; neither primary allegation amounted to conduct which 
was wilful or deliberate, let alone reckless; the applicant had nine and a half years unblemished 
record of a train driver and no incidence of any safety infringements; the speeding on the night 
in question was a “one off” infringement; the applicant accepted that it was wrong to move 
the train without knowing where Ms Burton was whereas she was equally culpable for the 
events of that night; while the applicant was remorseful and contrite for his involvement in the 
incidents of that night and there was no evidence from any of the applicant’s co-workers that 
they would not work with him or that he was known to be derelict or careless in respect to his 
safety obligations; the paucity of any compelling evidence as to the employer’s loss of trust and 
confidence in the applicant coupled with the fact that Pacific National was a large employer 
with many thousands of employees.98 Deputy President Sams was therefore satisfied that it 
would be appropriate to reinstate the applicant to his former position of Driver Trainer.99   
Speaking for the Full Bench of the FWC in Nguyen, on “trust and confidence” in the present 
context, Ross P held that “we are concerned with that which is essential to make an employment 
relationship workable. It is not to be confused with an implied term in a contract of employment 
of mutual trust and confidence, the existence of which was recently eschewed by the High Court 
in Commonwealth Bank of Australia v Barker.”100  It was held in the Commonwealth Bank case 
that “under the common law of Australia, employment contracts contain a term that neither 
party will, without reasonable cause, conduct itself in a manner likely to destroy or seriously 
damage the relationship of trust and confidence between them. The answer to that question, 
being in the negative, is dispositive of the appeal.”101 The FWCFB went on to hold that while 
it may be accepted that trust and confidence is a necessary ingredient in any employment 
relationship, it would be wrong to assume that it is the sole criterion or even a necessary one 
to determine whether reinstatement is appropriate.102 Ross P agreed103 with the observations 

96 Regional Express Holdings para 26 where the Full Bench considered that not all of the alleged misconduct 
against the respondent was proved; the respondent’s apparently unblemished record in the performance of his 
flying duties over a period of 14 years; the fact that the misconduct was not directly related to the performance 
of his professional duties as a first officer; and the employer’s failure to pursue any substantial disciplinary 
action against another pilot who was alleged to have been guilty of misconduct at least as serious as that 
of which the respondent was accused. If the other pilot had been carrying out his duties despite the alleged 
misconduct which, in the present case, it is said to have led to an irrevocable loss of trust and confidence, 
then assuming a positive approach on both sides, the court found that there was a reasonable chance that the 
employment relationship could be restored with the necessary level of mutual trust.

97 White paras 234–235.
98 Ibid para 236.
99 Ibid para 237.
100 Nguyen para 23.
101 2014 HCA 32 (10 September 2014) para 15 (Commonwealth Bank).
102 Liddell v Lembke 1994 1 IRCR 466 at 495; Abbott-Etherington v Houghton Motors Pty Ltd 1995 63 IR 394 at 

396–397; Tenix Defence Pty Ltd v Galea 2013 AIRC 231 (11 March 2003) paras 7–8 (Tenix Defence).  
103 Nguyen para 24.



Okpaluba and Maloka         Reinstatement in the Modern Law of Unfair Dismissal 

121

of Gray J in Australian Meat Industry Employees’ Union v G & K O’Connor Pty Ltd104 to 
the effect that the development of the law relating to trust and confidence in the employment 
relationship commenced when that relationship invariably involved a close relationship between 
the employer and the employee, but with the emergence of corporate employers, the importance 
of trust and confidence in the employment relationship had diminished.105 Ross P proceeded to 
distil from the case law the impact of a loss of trust and trust and confidence on the question of 
whether reinstatement is appropriate:106

• Whether there has been a loss of trust and trust and confidence in determining whether 
reinstatement is appropriate but while it will often be an important consideration it is not the 
sole criterion or even a necessary one in determining whether or not to order reinstatement.107

• Each case must be decided on its own facts, including the nature of the employment 
concerned. There may be a limited number of circumstances in which any ripple on the surface 
of the employment relationship will destroy its viability but in most cases the employment 
relationship is capable of withstanding some friction and doubts.108

• An allegation that there has been a loss of trust and trust and confidence must be soundly 
and rationally based and it is important to carefully scrutinise a claim that reinstatement is in 
appropriate because of a loss of confidence in the employee. The onus of establishing a loss 
of trust and trust and confidence rests on the party making the assertion.109

• The reluctance of an employer to shift from a view, despite a tribunal’s assessment that the 
employee was guilty of serious wrongdoing or misconduct, does not provide a sound basis to 
conclude that the relationship of trust and confidence is irreparably damaged or destroyed.110

• The fact that it may be difficult or embarrassing for an employer to be required to re-employ 
an employee whom the employer believed to have been guilty of serious wrongdoing or 
misconduct are not necessarily indicative of a loss of trust and confidence so as to making 
restoring the employment relationship inappropriate.111

As much as the dismissal of the appellants was found to be unfair, the FWAFB held that 
reinstatement does not automatically follow from such finding nor is there a right to reinstatement 
in any event. This is a remedy within the discretion of the Commission and which it can order 
if it finds it to be appropriate in the circumstances of the case.112 As it has been noted earlier, 
several factors need to be considered in determining the appropriateness of reinstatement in any 
given case. For instance, the argument that the appellants had pursued an underpayment claim, 
a workplace right which they were entitled to exercise in terms of section 341(1)(b) of the Fair 
Work Act, has given rise to acrimony between the parties is not a matter that should be taken 
into consideration in determining whether reinstatement was appropriate. It is an irrelevant 
consideration to base a finding on a damaged relationship.113 In conclusion, Ross P therefore 
held that absent the irrelevant consideration, there was a sound and rational basis for concluding 

104 2000 FCA 627 para 42 (Australian Meat Industry Employees’ Union).
105 Australian Meat Industry Employees’ Union para 42.
106 Nguyen para 27.
107 Tenix Defence paras 7–8.
108 Perkins para 191.
109 Ibid.
110 Ibid.
111 Perkins para 191.
112 Nguyen para 35.
113 Ibid paras 38 and 40.
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that it was inappropriate to restore the employment relationship. In other words:

The damage to the relationship between the parties that was evident to his Honour during the 
conduct of the proceedings combined with the potential for conflict between the appellants 
and a significant number of the School’s teachers seems to us to provide the proper basis, 
without more, for coming to that conclusion. In such circumstances we are not persuaded 
that his Honour’s error in having regard to an irrelevant consideration manifests an injustice. 
In short, we are satisfied that the outcome would be the same whether or not the irrelevant 
consideration was taken into account.114

9  Some Namibian Cases115

In Namibia, reinstatement is lumped, in the so-called “remedy catalogue”116 whereby the 
arbitrator is empowered to make any “appropriate arbitration awards” under section 86(15) of 
the Labour Act.117 Thus, in the exercise of the discretion whether to award reinstatement118 or 
compensation119 the arbitrator must also bear in mind that reinstatement is not a primary remedy 
for unfair dismissal in Namibia. An award of compensation is equally just as important. This 
point was made in Paulo v Shoprite Namibia (Pty) Ltd120 by Damaseb JP; and subsequently 
reiterated by Geier J in Negonga v Secretary to Cabinet.121 But the recent judgment of Parker J 
in Angula v Stuttaford Van Lines122 appears to suggest otherwise. In that case, the arbitrator had 
found that the dismissal of the employee for misconduct was substantively and procedurally 
unfair but, instead of ordering the reinstatement of the employee, the arbitrator ordered that the 
employee be paid compensation and severance payment. Even though the arbitrator was clear 
on the evidence presented that, in all reasonableness, the parties could continue the employment 
relationship between them. In the absence of evidence that the employment relationship had 
not broken down, the arbitrator erred in not making an order of reinstatement. This error was 
duly corrected by the Court. However, apart from the arbitrator’s decision on reinstatement 
being arbitrary, the Court conceded that the arbitrator did weigh the evidence properly and 
fully arrived at the correct conclusions with regard to compensation and severance payment. 
The discretion to award either reinstatement or compensation is what makes reinstatement not 
a primary remedy but to find that the arbitrator should have considered ordering reinstatement 
first and foremost would suggest that, after all, it is after the consideration of reinstatement as 
the appropriate remedy fails in line with the prescription of the Labour Act, that compensation 
becomes the alternative remedy. And, if this is the approach of the Namibian Labour Court, it 
would appear to be akin to the South African approach.
In the absence of any regulatory guideline, the breakdown of the employment relationship seems 
to be the language used in Namibian labour law. For instance, in the earlier case of Society for the 
Prevention of Cruelty to Animals of Namibia v Terblanche,123 the Court upheld the district labour 
114 Ibid para 42.
115 For some recent UK cases on breakdown in the relationship of trust leading to the termination of the contract 

of employment, see e.g. L v Parliament 2019 EUECJ T-59/17 (7 March 2019) paras 8, 10 and 24; WN v 
Parliament 2019 EUECJ T-431/18 (17 November 2019); University of Sunderland v Drossou 2017 UKEAT 
0341_16_1306 (13 June 2017) para 4; States Employment Board v Alwitry 2019 JCA 134 (10 July 2019) 
paras 26, 29 and 59.
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120 2013 1 NR 78 (LC) paras 18–19.
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court’s decision of unfair dismissal. But, it did not uphold its decision to reinstate the employee 
because the working relationship between the employer and the employee had irretrievably 
broken down so that it was inadvisable to make an order for reinstatement. Silungwe J had held 
in Foodcon (Pty) Ltd v Schwartz124 that trust is the core of the employment relationship; that 
dishonest conduct is a breach of that trust; and that dismissal is an appropriate sanction. So, too, 
it was held in Old Mutual Namibia v Wallenstein125 that the Court has repeatedly held that as a 
general rule an employer cannot be expected to retain the service of a dishonest employee. As 
dishonesty in general leads to a breakdown of the trust relationship, this is essential between 
an employer and an employee. Parker J had cautioned “to force an employer to reinstate his or 
her employee is already a tremendous inroad into the common law principle that contracts of 
employment cannot normally be specifically enforced. Indeed, if one party has no faith in the 
honesty and integrity or loyalty of the other, to force that party to serve or employ that other 
one is a recipe for disaster. Therefore, the discretionary power to order reinstatement must 
be exercised judicially.”126 Further, after agreeing with the arbitrator that the dismissal of the 
employee with six years’ employment record with the employer without even a warning, was 
procedurally unfair, but because the relationship between the employee and the employer had 
irretrievably broken down, Hoff J found in Trio Data Business Risk Consultants Namibia (Pty) 
Ltd v Andimba,127 that reinstatement was an inappropriate relief. Compensation in the amount 
of N$12 497.20 ordered by the arbitrator was confirmed by Hoff J.
In Namibia Diamond Corporation (Pty) Ltd v Coetzee,128 the arbitrator had found that not only 
did the appellant not have a valid reason to dismiss the respondent, but also did not follow 
a fair procedure when it dismissed the respondent as prescribed by section 33(1)(a) and (b) 
of the Labour Act 11 of 2007. In other words, the arbitrator had found that the dismissal was 
both substantively and procedurally unfair. Ueitele J thus found it to be a contradiction for 
the arbitrator to find that the relationship of trust between the employer and the employee had 
irretrievably broken down. The arbitrator came to this conclusion without concrete evidence. 
For instance, there was no evidence that the respondent allowed the loss of a large diamond or 
that the respondent dishonestly left a temporary worker with a precious diamond. Without a link 
between the respondent and the disappearance of the “rare diamond”, there would be no evidence 
that the employment relationship between the parties could not be sustained. Accordingly, 
the general rule whereby reinstatement is accorded the primacy as the preferred remedy of 
unfair dismissal must prevail in these circumstances. The Namibia Diamond Corporation 
(Pty) Ltd was ordered to reinstate Mr Coetzee and to pay him an amount equal to the monthly 
remuneration he would have received had he not been unfairly dismissed.129 Quite recently, the 
Supreme Court held in Namdeb Diamond Corporation (Pty) Ltd v Gaseb130 that in a contract 
of employment, an employee has an implied fiduciary duty towards his or her employer which 
involves an obligation not to work against his or her employer’s interests. This fiduciary duty 
exists even though there is no express term in the contract of employment to that effect. It 
was held in that case that in respect of reinstatement, the Court a quo accepted the reasons 
advanced by the arbitrator in making the order of reinstatement, namely that the appellant acted 
on unsubstantiated information and unreasonable suspicion to dismiss the respondent, therefore 
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125 2010 NALC 3 (10 September 2010) para 6.
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127 2013 NALCMD 29 (9 August 2013) paras 29 and 31–34. 
128 2016 NALCMD 45 (6 December 2016) (Namibia Diamond Corporation).
129 Namibia Diamond Corporation paras 48–49.
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there could not have been an irretrievable breakdown in their work relationship.131 

10  CONCLUSION

As it must have been observed, one of the four exceptions listed in section 193(2)(a)-(d) of 
the LRA upon which an order of reinstatement cannot be made by an arbitrator or Labour 
Court upon finding that the dismissal was substantively and procedurally unfair is where “the 
circumstances surrounding the dismissal are such that a continued employment relationship 
would be intolerable”. This somewhat captures the traditional common-law posture that the law 
would not foist a willing employee upon a reluctant employer or vice versa as the employment 
relationship is one of personal service. The exception here is that the order of reinstatement 
will not be made where the employment relationship has irretrievably broken down; it does 
not depend on the wish of one party or the other. An employment relationship is one based on 
trust and where that no longer exists, the cordial employer–employee relationship ceases to 
function. The absence of the trust aspect which translates in instances into intolerability in the 
employment relationship if caused by the employer, is also the basis upon which an employee 
could resign from his or her employment and successfully claim constructive dismissal; it was 
the ground upon which the majority and the minority Judges of the Constitutional Court had 
a meeting point in Masetlha in concluding that reinstatement was not an appropriate remedy 
in that case. It was demonstrated in this article that notwithstanding that the labour legislation 
in Australia and Namibia did not incorporate into their provisions dealing with reinstatement, 
yet, in both jurisdictions breakdown of trust and confidence or intolerability are considered 
in determining whether reinstatement is appropriate in the Australian case or that continued 
employment would become intolerable in the Namibian situation. 

131 Namdeb Diamond Corporation para 48.


